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Background: Wine importersoughtjudicial review
of decisionby TrademarkOffice's Trial and Appeal
Board,2003WL 21953664 refusingto registermark
VEUVE ROYALE for sparkling wine.

Holding: The Court of Appeals,Rader Circuit
Judge, held that substantialevidence supported
finding that importer's"VEUVE ROYALE" mark
was confusingly similar competitor's "VEUVE
CLICQUOT" and "VEUVE CLICQUOT
PONSARDIN" marks.

Affirmed.

West Headnotes

[1] Trademarks €~1691
382Tk1691Most Cited Cases
(Formerly 382k704)
Finding of likelihood of confusion,for purposeof
obtaining trademark registration, is legal

determinationbased upon factual underpinnings.

Lanham Trade-Mark Act, & 2(d), 15 U.S.C.A. ©
1052(d)

[2] Trademarks €=21097
382Tk1097/Most Cited Cases
(Formerly 382k188)

[2] Trademarks €~>1098
382Tk1098Viost Cited Cases

(Formerly 382k188)
Substantial evidence supported finding that
registrationapplicant's'VEUVE ROYALE" markfor
sparkling wine was confusingly similar to
competitor's"VEUVE CLICQUOT" and "VEUVE
CLICQUOT PONSARDIN" marks; even if
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Trademark Trial and Appeal Board improperly
treatedcommercialimpressionasultimate conclusion
on issueof similarity, ratherthan as separatdactor
along with appearancesound, and meaning,both
proposed and competing marks shared strong,
distinctive first term. LanhamTrade-MarkAct, =
2(d),15 U.S.C.A. = 1052(d)

[3] Trademarks €-21092
382Tk1092Miost Cited Cases

(Formerly 382k188)
Substantial evidence supported finding that
competitor's"VEUVE CLICQUOT" and "VEUVE
CLICQUOT PONSARDIN" marks for sparkling
wine were strong, as factor counseling against
registrationof applicant's'VEUVE ROYALE" mark;
althoughtherewas evidenceof third-party usageof
term "VEUVE" in connection with alcoholic
beveragestherewas no evidencethat suchusewas
sufficiently widespreadas to condition consuming
public. Lanham Trade-Mark Act, & 2(d), 15
U.S.C.A. & 1052(d)

[4] Trademarks €-21092
382Tk1092Miost Cited Cases

(Formerly 382k188)
Substantial evidence supported finding that
competitor's"VEUVE CLICQUOT" and "VEUVE
CLICQUOT PONSARDIN" marks for sparkling
wine were famous, as factor counselingagainst
registrationof applicant's'VEUVE ROYALE" mark;
even if not well known by general public,
competitor's marks were recognized as source
indicatorsby relevantclassof champagneurchasers.
Lanham Trade-Mark Act, & 2(d), 15 U.S.C.A. ©

1052(d)

[5] Trademarks €~1112
382Tk1112Most Cited Cases

(Formerly 382k188)
Substantial evidence supported finding that
"conditionsof sale"factor did not favor registration
of applicant's "WVEUVE ROYALE" mark for
sparklingwine over objectionby competitorholding
"VEUVE CLICQUOT" and "VEUVE CLICQUOT
PONSARDIN" marks for champagne; parties
productswerenot so differently pricedasto preclude
cross-overcustomers,and customerscould easily
conclude that
applicant'sproduct was merely competitor'slower-
priced sparklingwine product. LanhamTrade-Mark

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.



396 F.3d 1369
396 F.3d 1369, 73 U.S.P.Q.2d 1689
(Cite as: 396 F.3d 1369)

Act, & 2(d),15 U.S.C.A. o 1052(d)

[6] Trademarks €~>1098
382Tk1098Viost Cited Cases

(Formerly 382k188)
Evidencedid not supportfinding that registration
applicant's"VEUVE ROYALE" mark for sparkling
wine was confusingly similar to competitor's"THE
WIDOW" mark; it was improbablethat average
Americanpurchasewould stop andtranslateFrench
"veuve" into English "widow" before making
purchase. Lanham Trade-Mark Act, & 2(d), 15
U.S.C.A. & 1052(d)

[7]1 Trademarks €=21053
382Tk1053Most Cited Cases
(Formerly 382k40)

[7]1 Trademarks €~>1098
382Tk1098Viost Cited Cases

(Formerly 382k40)
Under doctrine of "foreign equivalents,"foreign
words from commonlanguagesare translatedinto
Englishto determinegenericnessjescriptivenessas
well assimilarity of connotationin orderto ascertain
confusing similarity with English word marks.

[8] Trademarks €~>1098
382Tk1098Viost Cited Cases

(Formerly 382k40)
Doctrine of foreign equivalentsis not absoluterule,
when determining likelihood of confusion in
trademarkcase,and should not be usedwhen it is
unlikely that Americanbuyerswill translateforeign
mark into its English equivalent.
*1370 Edmund J. Ferdinand, Ill, Grimes &
Battersby,LLP, of Norwalk, Connecticutarguedfor
appellant. With him on the brief was Gregory J.

Battersby

Marie V. Driscoll, FrossZelnick Lehrman& Zissu,
P.C.,of New York, New York, arguedfor appellee.
With him on the brief wadohn Margiotta

BeforeMICHEL, Chief Judge,[FN1] RADER, and
PROST Circuit Judges.

EN1. PaulR. Michel assumedhe position
of Chief Judge on December 25, 2004.

RADER, Circuit Judge.

PalmBay Imports,Inc. (PalmBay) appealdrom the
decisionof the United StatesPatentand Trademark
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Office TrademarkTrial and Appeal Board (Board)
refusingregistrationof the mark VEUVE ROYALE

for sparklingwine on the ground of likelihood of

confusion with three of opposerVeuve Clicquot
Ponsardin's(VCP's) marks. Veuve Clicquot
Ponsardinv. Palm Bay Imports, Inc., Opp'n No.

115,438,2003 WL 21953664 (T.T.A.B. Aug. 4,

2003) This court concludesthat the Board did not

err in finding a likelihood of confusion, but

substantiakevidencedoesnot supportsucha finding

for one of the marks.Eventhoughthis courtreverses
the Board'sconclusionas to one of the marks, the

Board's refusal to register Palm Bay's VEUVE

ROYALE mark is affirmed.

l.

In April 1998, Palm Bay filed an intent-to-use
trademarkapplication under Section 1(b) of the
LanhamAct, 15 U.S.C. o 1051(b) for the mark
VEUVE ROYALE for "alcoholic beveragespamely,
sparklingwine." VeuveClicquot Ponsardin,slip op.
at 1. The examiningattorneyfound no evidenceof a
similar mark that would bar registrationon the
groundof likelihood of confusionunderSection2(d)
of the TrademarkAct, 15 U.S.C. & 1052(d) In
responseto the June 22, 1999 Official Gazette
publicationof Palm Bay's application,VCP filed an
oppositionwith the Board, alleging a likelihood of
confusionbetweenVEUVE ROYALE andfive of its
own marks. Specifically, VCP asserteda likelihood
of confusionbasedon the following *1371 marks:
(1) VEUVE CLICQUOT PONSARDIN; (2)
VEUVE CLICQUOT; (3) VEUVE CLICQUOT
PONSARDIN Design; (4) THE WIDOW; and (5)
LA VIUDA.

On August4, 2003,the Boardrefusedregistrationof

VEUVE ROYALE, finding a likelihood of confusion
with (1) VEUVE CLICQUOT PONSARDIN, (2)

VEUVE CLICQUOT, and (3) THE WIDOW. The
Board dismissedVCP's Section2(d) claim for LA

VIUDA finding the doctrine of foreign equivalents
inapplicable to marks in two different foreign

languages,i.e., Spanishand French. Palm Bay

appeals.

Il.
[1] Likelihood of confusionunderthe LanhamAct,
15U.S.C.o 1052(d) is a legal determinatiornbased
upon factual underpinnings. On-Line Careline, Inc.
v. Am. Online, Inc., 229 F.3d 1080, 1084
(Fed.Cir.2000) This court determineghe question
on a case-specifibasis,applyingthe thirteenfactors
setforth in In re E.I. DuPontDeNemoursX Co.,476
F.2d 1357,1361 (C.C.P.A.1973)without deference.
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In re Int'l| Flavors & Fragrances,Inc., 183 F.3d
1361,1365 (Fed.Cir.1999) At the sametime, this
court reviews factual underpinningsfor that legal
conclusion, namely the DuPont factors, for
substantialevidence. Dickinsonv. Zurko, 527 U.S.
150,156,119 S.Ct.1816,144 L.Ed.2d 143 (1999)
Bose Corp. v. QSC Audio Prods., 293 F.3d 1367,
1370 (Fed.Cir.2002) Evidenceis substantialif "a
reasonablepersonmight find that the evidentiary
record supportsthe agency'sconclusion." On-Line
Careline,229 F.3d at 1085

[ll. The VEUVE Marks

PalmBay assertghat the Board erredin its findings
on four DuPont factors during analysisof VEUVE

CLICQUOT and VEUVE CLICQUOT

PONSARDIN: (1) the similarity of the marks; (2)

third-partyuseof theterm VEUVE; and(3) thefame
of VCP's marks; and (4) purchasersophistication
(correspondingto the first, sixth, fifth and fourth

DuPontfactors, respectively).

A.

[2] The first DuPontfactor requiresexaminationof

“"the similarity or dissimilarity of the marksin their
entiretiesas to appearancesound,connotationand
commercialimpression." DuPont, 476 F.2dat 1361

PalmBay contendghatthe Boardmadetwo errorsin

finding that VEUVE ROYALE was confusingly
similar to VCP's marks. First, it claims that the
Boardmisstatedhe legaltestof similarity by treating
"commercialimpression“as the ultimate conclusion
ratherthan as a separatdactor. Second,Palm Bay
claimsthe Board erredin finding that VEUVE was
the "prominent feature" of VCP's marks. Instead,
argues Palm Bay, CLICQUOT is the dominant
feature.

1. Test for Similarity

The Board phrasedthe legal test for similarity as
whetherthe marks"when comparedn their entireties
in terms of appearancesoundand connotation,are
similar or dissimilar in their overall commercial
impressions." VeuveClicquot Ponsardin,slip op. at
26-27. After conductinga thoroughanalysisof the
appearance,sound, meaning, and commercial
impressionof the marks, the Board concludedthat
they were "more similar than dissimilar in their
overall commercialimpressionfor purposesof the
first DuPontfactor." 1d. at29. In bothinstancesthe
Board treated "commercial impression" as the
ultimate conclusionunderthis prongratherthanasa
separatefactor along with appearancesound,and
meaning. Palm Bay contendghatthe *1372 Board's
inaccurateparaphrasef the legal standardinfected
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its analysis and constitutes reversible error.

This court declinesto find reversibleerror merely
becausehe Board, in two instancesmadea minor
misstatemenbf the similarity testin an otherwise
proper analysis. Moreover, this court's precedent
counselgthat the phrase"commercialimpression'is
occasionally used as a proxy for the ultimate
conclusionof similarity or dissimilarity of marks
resulting from a comparisonof their appearance,
sound, and meaning. Hewlett-Packard Co. V.
Packard Press, Inc., 281 F.3d 1261, 1266-67
(Fed.Cir.2002) (holding that PACKARD
TECHNOLOGIES and HEWLETT PACKARD
differ in appearancandsound,but the marksconvey
a similar commercialimpressionbecauseconsumers
would be aware of Hewlett-Packard'sheavy
involvement in technology-basedgoods, and
thereforethe marks are similar in their entireties);
KennerParker Toys,Inc. v. RoseArt Indus.,Inc., 963
F.2d 350, 355 (Fed.Cir.1992)holding thatin light of
the appearancesound and meaningof the marks
PLAY-DOH and FUNDOUGH, consumersmay
receivethe "samecommercialimpression"from the
marks);Morton-NorwichProds.,Inc. v. S.C.Johnson
& Son, Inc., 531 F.2d 561, 562 (C.C.P.A.1976)
(holding that RAINFRESH is confusinglysimilar to
RAIN BARREL given the closerelationshipof the
goods and "similarity of commercial impressions").

2. Significance of CLICQUOT

Palm Bay next assertsthat the Board gave
insufficient weight to the relative dominance of
CLICQUOT, while placing too much emphasison
the weakerVEUVE portion of VCP's marks. Palm
Bay notesthat VCP admittedthat CLICQUOT was
the most distinctive portion of its marksin a World
Intellectual Property Organization(WIPO) Internet
domain name proceeding,and that VCP has used
CLICQUOT in its marketing materials,including
radio spots,promotionalproducts,andasthe URL of
its website (www.clicquot.com). Moreover, Palm
Bay arguesVCP hasno enforceabldarademarkrights
in the term VEUVE, and has neverusedthe term,
standingalone, on its champagnebottles or in its
marketing efforts.

The Boardcorrectlyweighedthe relativeimportance
of VEUVE andCLICQUOT. VEUVE is anarbitrary
term as appliedto champagneand sparkling wine,
and thus conceptuallystrong as a trademark. See,
e.g.,NautilusGroup, Inc. v. Icon Health & Fitness,
Inc., 372 F.3d 1330, 1340 (Fed.Cir.2004)(defining
an arbitrary mark as "a known word usedin an
unexpectedor uncommonway" and observingthat
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suchmarksare typically strong). Indeed,VCP has
made VEUVE a theme of its marketing efforts
becauseof the history, and the widow Clicquot
herself,connectedwith the origins of the company.
To be sure,CLICQUOT is animportantterm in the
mark, but VEUVE neverthelessemainsa "prominent
feature"as the first word in the mark and the first

word to appearon the label. Not only is VEUVE

prominentin the commercialimpressioncreatedby

VCP's marks, it also constitutes"the dominant
feature"in the commercialimpressioncreatedby

PalmBay'smark. VeuveClicquotPonsardin,slip op.

at 31-32(VEUVE is first word in mark; significance
of ROYALE is more laudatory and less source-
indicatingthan VEUVE or "widow"; arbitraryterm
VEUVE contributesmore to commercialimpression
of productthan ROYALE). The presenceof this
strong distinctive term as the first word in both
parties'marksrendersthe markssimilar, especiallyin

light of the largely laudatory(and *1373 hencenon-
source identifying) significance of the word

ROYALE.

This caseis distinguishablegfrom casesupon which
Palm Bay relies where this court found no likely
confusionbetweenmarksinvolving a commonterm.
See.e.g.,Kellogg Co. v. Pack'em Enters.,Inc., 951
F.2d 330 (Fed.Cir.1991)(FROOTEE ICE for
flavoredice barsnot likely to causeconfusionwith
FROOT LOOPS for breakfastcereal and related
products); Keebler Co. v. Murray Bakery Prods.
Inc., 866 F.2d 1386 (Fed.Cir.1989) (PECAN
SHORTIES not likely to cause confusion with
PECAN SANDIES for cookies). In thesecasesthe
commonterm is a genericor non-distinctiveterm.
Here,the commonterm-- VEUVE--is distinctive,and
assuchits presencen both parties'marksenhances
the likelihood of confusion. Substantialevidence
thereforesupportsthe Board'sfinding that the marks
are similar under the fir@uPontfactor.

B.
[3] Palm Bay next contendsthat the Board erredin
rejectingevidenceof third-party use of at leastfive
different alcoholic beveragesthat use the term
VEUVE (or a foreign equivalent). This assertion
requiresanalysisof the sixth DuPont factor, which
considers'the numberandnatureof similar marksin
useon similar goods." DuPont, 476 F.2d at 1361
Evidence of third-party use of similar marks on
similar goodsis relevantto show that a mark is
relativelyweakandentitledto only a narrowscopeof
protection. GeneralMills, Inc. v. Kellogg Co., 824
F.2d 622, 626-27 (8th Cir.1987) J. Thomas
McCarthy, 2 McCarthy on Trademarksand Unfair
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Competitiona 11:88 (4th ed.2001)(hereinafter
McCarthy on Trademarks

In particular, Palm Bay arguesthat third-party
evidenceconsistsof at leastfive different alcoholic
beverageshatusethetermVEUVE: (1) VIUDA DE
ROMERO (tequila) (2) VEUVE CASTARDE BAS
ARMAGNAC (brandy); (3) VEUVE ROTH
BRANDY (brandy); (4) VEUVE DE LALANDE
(sparklingwine); and (5) VEUVE DU VERNAY
(sparklingwine). Eachof thesebrandshasat various
points of time appearedin an industry trade
publication,the BeverageMedia Guide, which lists
all beverageproductsin the wine and spirits
categoriessold by wholesalersto restaurantsand
retail storesin New York State. The Boardrejected
this evidenceon the groundthat the BeverageMedia
Guideis only distributedto the trade,and thus does
not show the extentto which consumersactually
encounter these brands in the marketplace.

The probative value of third-party trademarks
depend<entirely upontheir usage. E.g., Scarveshy
Vera,Inc. v. Todolmports,Ltd., 544 F.2d1167,1173
(2d Cir.1976) ("The significance of third-party
trademarks dependswholly upon their usage.
Defendant introduced no evidence that these
trademarkswere actually usedby third parties,that
they were well promoted or that they were
recognizedby consumers."). While the Beverage
Media Guideis compellingevidencethat distributors
wereawarethatthe term VEUVE wasusedfor other
alcoholic products, it is not evidence that the
consumingpublic was likewise aware. At best,the
Beverage Media Guide is evidence that the
consumingpublic could potentially be cognizantof
third-partyuseof theterm VEUVE. Absentevidence
of the consumingpublic's awarenesshowever,the
BeverageMedia Guide standing alone does not
suffice. As this court has previously recognized
where the "record includes no evidenceabout the
extentof [third-party] uses... [t]he probativevalue of
this evidenceis thusminimal." *1374 Han Beauty,
Inc. v. Alberto-Culver Co., 236 F.3d 1333, 1338

(Fed.Cir.2001)emphasis added).

Lloyd's Food Products,Inc. v. Eli's, Inc., 987 F.2d
766 (Fed.Cir.1993)doesnot alter thatreasoning. In
Lloyd's, this courtheld thatthe Boarderredin failing
to considerevidenceof third-party use of service
marksin phonedirectories. Id. at 768. Unlike the
Lloyd's phonedirectoriesthat were distributedto the
public, the BeverageMedia Guide is only sentto
distributors, not to the consuming public.
Additionally, the issuein Lloyd's involved service
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marks,for which advertisingin phonedirectoriesis
evidenceof use. Here, by contrast,the marksare
trademarksappliedto goodsfor which a merelisting
in a directoryis not evidenceof suchuse.Thus,the
Lloyd'sholding is inapposite to the facts of this case.

Palm Bay further arguesthat the Board erred in
minimizing the import of retail marketingevidenceit
presentedfor the third-party mark VEUVE DE
VERNAY. Specifically, Palm Bay notesthat its
private investigatordiscoveredthat six New York
storesdisplayedfor salethe VEUVE DE VERNAY
sparkling wine as well as internet web sites and
restaurantists. Thoughthe Board determinedthat
suchevidenceexhibitedmorethande minimis use, it
did not creditthe single mark usewith muchweight.
As the Boardobserved;[t]he purposeof a defendant
introducingthird party usesis to showthat customers
have becomeso conditionedby a plethoraof such
similar marksthat customershavebeeneducatedo
distinguish betweendifferent [such] marks on the
basesof minute distinctions.'" Veuve Clicquot
Ponsardin, slip op. at 25 (citing McCarthy on
Trademarksate 11:89. PalmBay'sevidencedoes
not rise to the level of demonstratinghat the single
third-party use was so widespreadas to "condition"
the consuming public.

Accordingly, substantial evidence supports the
Board'sfinding that the strengthof VCP'smark was
not underminedby third-party use in either the
Beverage Media Guide or the retail market.

C.
[4] Palm Bay arguesthat the Board erred in
concludingthat VCP'smarksarefamous perthe fifth
DuPontfactor, andthereforeentitledto a wide scope
of protection. In its view, the Board applied an
incorrect legal standardfor measuringfame by
focusingon a narrow classof consumerdimited to
purchaserof champagnend sparklingwine. The
proper standardfor fame, Palm Bay asserts,is
whether a mark has achieved "extensive public
recognitionand renown" amongthe generalpublic.
KennerParkerToys,Inc., 963F.2dat 353 PalmBay
further contendsthere was insufficient evidenceto
support a finding of fame.

Fame of an opposer'smark, if it exists, plays a
"dominant role in the processof balancingthe
DuPontfactors." Recot,Inc. v. M.C. Becton, 214
F.3d1322, 1327 (Fed.Cir.2000) Famousmarks
enjoy wide latitude of legal protectionsincethey are
more likely to be rememberedind associatedn the
public mind than weakermarks, and are thus more
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attractiveastargetsfor would-becopyists.ld. Indeed,
"[a] strong mark ... castsa long shadow which
competitorsmustavoid." KennerParker Toys,963
F.2d at 353 Fame for likelihood of confusion
purposesand fame for dilution purposeshowever,
are distinct concepts. The Toro Co. v. ToroHead,
Inc., 61 U.S.P.Q.2d1164, 1170 (T.T.A.B.2001)
EN2] *1375 While dilution fame is an either/or
proposition--fameeither does or does not exist--
likelihood of confusion fame "varies along a
spectrumfrom very strongto very weak." In re
Coors Brewing Co., 343 F.3d 1340, 1344

(Fed.Cir.2003)

ENZ2. Under the 1996 Federal Trademark
Dilution Act (FTDA), 15U.S.C.a 1125(c)

only "famous" marks are protected. The
FTDA lists eight nonexclusivefactorscourts
are to considerin determiningwhethera
mark is "distinctive and famous." Seel5

U.S.C. & 1125(c)(1)(A)--(H) (2004)

This court's statementin Kenner Parker Toysthat
fame for likelihood of confusionpurposesis to be
measuredy whethera mark hasachieved'extensive
public recognitionand renown" was not intendedto
requirepublic awarenesamongeverysegmenbf the
U.S. population. Indeed,the courtin KennerParker
Toysdid not considertheissueof the extentof public
renown necessaryto qualify for treatmentas a
famousmark. Palm Bay's argumentfor a general
public standardvould be contraryto the trend of our
case law and improperly elevate likelihood of
confusion fame to the higher and more rigorous
standardor dilution famerequiredunderthe FTDA.
In this case,someclassesof consumersvould not
have occasionto be exposedto VCP's champagne
products,suchas children or adolescentbelow the
drinking age, or adults who for religious or other
reasonschoosenot to consumealcoholic beverages.
Thus, a generalpublic awarenesstandarddoesnot
adequatelyreflect the mark's fame amongstthe
purchasingpublic. Fame for confusion purposes
arisesaslong asa significant portion of the relevant
consumingpublic, namely,purchaser®f champagne
and sparklingwine, recognizeghe mark asa source
indicator. Although this court has not directly
addressedthe question of what segmentof the
consumingpublic mustbe awareof a markin order
for it to be consideredfamousin a likelihood of
confusionanalysis,it hasindirectly suggestedhat a
mark'srenownwithin a specificproductmarketis the
properstandard. SeeBose Corp., 293 F.3dat 1376
(2002) ("Large market sharesof product salesor
large percentage®f advertisingexpendituresn a
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product line would buttress claims to fame.").
Similarly, this court's precedenthas defined the
relevantproductmarketfor purposesof determining
likelihood of confusionas customersand potential
customers.Elec. Design& Sales.Inc. v. Elec. Data
Sys. Corp., 954 F.2d 713, 716 (Fed.Cir.1992)
(holding that purchaserconfusionis the "primary
focus" and, in caseof goodsand servicesthat are
sold, "the inquiry generallywill turn on whether
actual or potential 'purchasers'are confused").
Accordingly, this court holds that the properlegal
standardor evaluatingthe fame of a mark underthe
fifth DuPont factor is the classof customersand
potential customersof a productor service,and not
the generalpublic. The Board did not err in so
holding.

Giventhis clarification of the properrelevantmarket
for evaluatingthe fame of a mark, this court finds
that there was sufficient factual evidenceof fame
within the marketof purchaserof champagneand
sparkling wine to supportthe Board's conclusion.
The record indicatesthat VCP's salesvolume and
advertising expendituressince 1990 have been
substantial. VEUVE CLICQUOT champagnas the
secondleadingbrandsold in the U.S. The brandis
sold in 8,000 restaurantsationwide,and in liquor

stores,wine shops,and other retail establishments.

VVCP advertisesn generalinterestmagazinesuchas
Vanity Fair andin wine specialtymagazinesradio
ads, point-of-saledisplays,throughin-store and in-
restaurant wine tastings and events, through
sponsorshipf events,andon its Internetsite. VCP's
productshave *1376 beenfeaturedin articles and
reviews in both specializedand general interest
magazines. According to an April 2001 issue of
Wine and Spirits, VEUVE CLICQUOT was the
most-orderedvine in the "sparkling wine" category
of the 363 surveyrespondents.VCP'sproductshave
alsobeenfeaturedin BusinessNeek AmericanWay
(in-flight magazineof AmericanAirlines), The New
York Times,the BostonGlobe, Moneymagazineand
the Detroit News.Moreover,Palm Bay's President,
David Taub, admittedthat the VEUVE CLICQUOT
markis famous.His later qualificationthat suchfame
was limited to the "top-end" segmentof the market
doesnot diminishthe significanceof his admissionin
view of the Board'sfinding that high-endchampagne
and less-expensiveparklingwines are marketedin
the samechannelsof tradeto the sameconsumers.
Finally, the Board notedthat severalWIPO domain
namearbitrationdecisionshadfound VCP'smarksto
be famous. While acknowledgingPalm Bay's
argumentthat a mark must be famous among
purchasersin the United States,whereasWIPO
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examined VCP's marks worldwide, the Board
properly noted that such evidence nonetheless
provided a "confirmatory context" for VCP's other
evidenceof fame. Consideringthis evidencein its
totality andin context,this courtfinds that substantial
evidence supports the Board's finding of fame.

D.

[5] The fourth DuPont factor examinesthe

conditions under which, and to whom, salesare
made. DuPont, 476 F.2d at 1361 Purchaser
sophisticationmay tend to minimize likelihood of

confusion. Conversely, impulse purchasesof

inexpensiveitems may tend to have the opposite
effect. Recot, Inc.214 F.3d at 1329

In concludingthat this factor was "neutral, at best,"
VeuveClicquot Ponsardin,slip op. at 15, the Board
found that champagneand sparklingwines are not
necessarily expensive goods which are always
purchasedy sophisticategpurchasersvho exercisea
greatdeal of carein making their purchases. This
court agreedwith the Board'sfinding. Although
somechampagne&anbe expensivemanybrandssell
for around$25 a bottle, and sparklingwinesfor less
than$10 a bottle. Moreover,generalconsumersnot
just connoisseurspccasionallypurchasechampagne
or sparkling wines on celebratoryoccasions with
little care or prior knowledge. And even more
sophisticated purchasersmight be aware that
champagnéousesffer both typesof productsunder
similar marks, and could easily conclude that
VEUVE ROYALE was Veuve Clicquot's sparkling
wine. This market expansionrationale undercuts
Palm Bay's argumentthat becauseVCP has never
sold a sparkling wine product or low-priced
champagne,and that it has always used its
CLICQUOT housemarkin connectionwith its sales,
consumeravould be unlikely to confusePalm Bay's
inexpensivesparklingwine and VCP's slightly more
expensivechampagneproducts. Consideringthis
evidencein its entirety, this court concludesthat
substantialevidencesupportsthe Board's finding
under thisDuPontfactor.

V.

[6] The Board held that Palm Bay's VEUVE
ROYALE was confusingly similar to VCP's mark
THE WIDOW, in part becausainderthe doctrine of
foreign equivalents,an appreciable number of
purchasersin the U.S. speak and/or understand
French,andthey"will translate"applicant'smarkinto
English as "Royal Widow." Veuve Clicquot
Ponsardin,slip op. at 36. The Board erredin so
finding.
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*1377 [7]1[8] Under the doctrine of foreign

equivalents foreign words from commonlanguages
aretranslatednto Englishto determinegenericness,
descriptivenessas well as similarity of connotation
in orderto ascertairconfusingsimilarity with English

word marks. Seeln re Sarkli, Ltd., 721 F.2d 353

(Fed.Cir.1983) In re Am. SafetyRazor Co., 2

U.S.P.Q.2d 1459, 1460 (T.T.A.B.1987) (finding

BUENOS DIAS for soap confusingly similar to

GOOD MORNING for shavingcream). Whenit is

unlikely that an American buyer will translatethe

foreignmarkandwill takeit asit is, thenthedoctrine
of foreign equivalentswill not be applied. In re Tia

Maria, Inc., 188 U.S.P.Q.524 (T.T.A.B.1975)(no

likelihood of confusionbetweenTIA MARIA for a

Mexican restauranand AUNT MARY's for canned
vegetables).

In comparing VEUVE ROYALE with VEUVE
CLICQUOT PONSARDIN and VEUVE
CLICQUOT, the Board found that "an appreciable
numberof purchasersare unlikely to be awarethat
VEUVE meanswidow' andare unlikely to translate
the marksinto English." VeuveClicquot Ponsardin,
slip op. at 11 (emphasisadded). In comparing
VEUVE ROYALE with THE WIDOW, however the
Board found that "[A]ln appreciablenumber of
purchasersin the United States speak and/or
understand-rench,andthey will translateapplicant's
markinto EnglishasROYAL WIDOW." Id., slip op.
at 14 (emphasisadded). An appreciablenumberof
U.S. consumerseither will or will not translate
VEUVE into "widow," and the Board was
inconsistentin its application of the doctrine of
foreign equivalents.

Although words from modern languages are
generally translatedinto English, the doctrine of
foreign equivalentds not an absoluterule andshould
be viewed merely as a guideline. In re N. Paper
Mills, 20 C.C.P.A.1109, 64 F.2d 998, 999 (1933)
McCarthy on Trademarksate 11:34. Thedoctrine
should be applied only when it is likely that the
ordinary American purchaserwould "stop and
translate[the word] into its English equivalent." In
re Pan Tex Hotel Corp., 190 U.S.P.Q.109, 110
(T.T.A.B.1976) This courtagreeswith the T.T.A.B.
that it is improbable that the averageAmerican
purchasemwould stop and translate"VEUVE" into
"widow." Substantiakvidencedoesnot supportthe
Board'sfinding regardingthe doctrine of foreign
equivalents. This court, therefore, reversesthe
Board'sfinding of likelihood of confusionfor THE
WIDOW.

Page

CONCLUSION

This court affirms the Board's decision that a
likelihood of confusion exists betweenapplicant's
VEUVE ROYALE mark and opposer's marks
VEUVE CLICQUOT PONSARDIN and VEUVE
CLICQUOT. We reversethe Board'sconclusionof
the likelihood of confusionasto the THE WIDOW
mark and we affirm the Board'srefusalto register
Palm Bay's VEUVE ROYALE mark.

COSTS
Each party shall bear its own costs.

AFFIRMED
396 F.3d 1369, 73 U.S.P.Q.2d 1689
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