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Motions, Pleadings and Filings

United States District Court,
S.D. New York.
LUV N' CARE, LTD., Plaintiff,
V.
BABELITO, S.A., Defendant.
No. 03 CIV. 4468(VM).

March 4, 2004.

Background: Manufacturerof infant productssued
competitor,an Argentinian company,alleging that
competitorunlawfully copiedone of its designsfor
an innovative baby bottle. Competitor moved to
dismiss based on improper service.

Holdings: The District Court, Marrero, J., held
that:

(1) manufacturer'attemptedserviceof processon
competitor, by leaving copies of summonsand
complaintwith principal shareholdeof competitor's
alleged domestic distributor, was insufficient to
effectuate service under rule of civil procedure
governing service on foreign corporation;

(2) under New York principle of law governing
redelivery of pleading, manufacturer'sservice on
foreign competitor was not effective, even if
distributor immediatelypassedon the complaintto
proper official of competitor;

(3) competitordid not waive its defenseshy six-
monthdelayin answeringcomplaintor filing motion
to dismiss for improper service; and

(4) competitor'smotion to dismisswas madein
reasonablyimely fashion,eventhoughtherewassix-
month delay before competitor moved to dismiss.
Motion granted.
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Infant product manufacturer'sattemptedservice of

processon competitor, a foreign corporationin

Argentina, by leaving copies of summonsand
complaintwith principal shareholdeof competitor's
alleged domestic distributor, was insufficient to

effectuate service under rule of civil procedure
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governing service on foreign corporations,even
though manufacturerallegedthat shareholdemonce
had representechimself as agentof competitor at
trade show and copy of competitor'scataloglisted
domesticdistributor'saddressindercompetitor'dogo
alongsidecompetitor'saddressin Argentina; there
was no evidencethat shareholdemwas an officer of

competitoror had any specific authority to receive
process on competitor's behalf, and even if

shareholdemwas competitor'smanagingor general
agent,competitoranddistributorwerelegally distinct
companies. Fed.RulesCiv.Proc.Rule4(h)(1), 28
U.S.C.A

[2] Corporations €~507(11)

101k507(11)Most Cited Cases

Under New York principle of law governing
redeliveryof pleading,infant productmanufacturer's
serviceon foreign competitorwas not effective by
leaving copies of summonsand complaint with
competitor'salleged domestic distributor, even if
distributor immediatelypassedon the complaintto
proper official of competitor; redelivery principle
was only intendedto apply where summonswasin
generalvicinity of properpersonsuchthatredelivery
by the personwrongfully servedcould be considered
so closein time and spacethatit could be classified
as part of sameact of service,and competitorand
distributor were located in distant countries.
Fed.Rules Civ.Proc.Rule 4(h)(1), 28 U.S.C.A

[3] Corporations €~507(11)

101k507(11)Most Cited Cases
Rationalebehindredeliveryrule applicableto render
serviceof processon an impropercorporateofficial
effectiveunderNew York law is thata processserver
cannotbe expectedto know a corporation'sinternal
practicesand thereby may justifiably rely on the
corporateemployeedo identify the properpersonto
accept service.

[4] Patents €~310.7(4)

291k310.7(4Most Cited Cases
Manufacturer'foreign competitordid not waive its
defensedo actionallegingit unlawfully copiedone
of its baby bottle designsby six-month delay in
answeringcomplaintor filing motion to dismissfor
improper service,eventhoughanswerwas required
to be servedwithin 20 daysof service; it wasunclear
whether competitor was served at all so as to
determine whether time to respondhad lapsed.
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Fed.RulesCiv.Proc.Rules4(h)(1), 12(a)(1)(A), 28
U.S.C.A

[5] Patents €313

291k313Most Cited Cases

Competitor's motion to dismiss infant product
manufacturer'somplaintbasedon improperservice
wasmadein reasonablytimely fashion,eventhough
there was six-month delay before competitor, an

Argentina corporation,moved to dismiss; parties'
settlemenhegotiationsaccountedor majority of the

delay, it would have been counterproductivefor

competitorto have hired domesticlawyersto draft

motion when parties were actively seeking
settlement,competitor moved to dismiss promptly
after settlementdiscussionsnded,and manufacturer
effectively agreedo delaywhenit requestednultiple

extensionsto file motion for default judgmentand
waitedto file requiredaffidavit of service.Fed.Rules
Civ.Proc.Rule 12(a), (h)(1), 28 U.S.C.A

*469_ Morris E. Cohen,Law Office of Morris E.

Cohen, Esq., Brooklyn, NY, for Plaintiff.

DECISION AND ORDER
MARRERQO, District Judge.

DefendarBabelito, S.A. ("Babelito"), an
Argentinian company, moves to dismiss the
complaintin this action on the groundthat, among
others,plaintiff Luv N' Care,Ltd. ("Luv N' Care"),
improperly servedBabelito. Luv N' Careresponds
that Babelitowaived any defenseo this actionby its
delayin answeringthe complaintor filing the instant
motion. Luv N' CarealsodisputesBabelito'smotion
on its merits. The Court concludeghat Babelitodid
not waive its defensesand agreesthat Babelitowas
improperly served. For thesereasons,as further
discussed below, the case is dismissed.

I. BACKGROUND

In its complaintfiled June19, 2003,Luv N' Care
allegesthat Babelito unlawfully copied one of its
designsfor aninnovative baby bottle which canrest
upright or on its side,without leaking. On July 10,
2003,a processserverattemptedo serveBabelitoby
leaving copiesof the summonsand complaintwith
RamiroPillado ("Pillado"), a principal shareholdepf
Babelito'sUnited Statesdistributor,a Florida limited
liability company called Petit BZbZ,L.C. ("Petit
BZbZ"). Pillado is the son of Babelito president
Rudolfo Pillado.

By letter datedJuly 18, 2003,Luv N' Caresoughtto
postponethe initial case managementonference
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with the Court. Accordingto thatletter,Luv N' Care
learned,through phoneconversationsith the Petit
BZbZ'sattorneysthat (1) PetitBZbZ'sattorneyswould
not be representingBabelito, (2) Babelito would be
contestingas invalid the service of processupon
*470 Petit BZbZ jnsteadof Babelito,and(3) Babelito
would be interestedin settlementnegotiations. By
letter to the Court datedJuly 29, 2003, Petit BZbZ's
attorneysemphasizedthat they did not represent
Babelitoandthat they had not intendedto makeany
representations on Babelito's behalf to Luv N' Care.

NeitherBabelito nor Petit BZbZ appearedat the
Court's initial case managementconferenceon
August22, 2003,andthe CourtgrantedLuv N' Care
leaveto file a motion for default judgmentagainst
Babelito. By letter datedSeptembe®, 2003,Luv N'
Caresoughtan extensiorof the time to file for sucha
motion becauseLuv N' Care had initiated contact
with Babelito'scounselin Argentinaandwas hoping
to settle the matter. After obtaining two further
extensionsL.uv N' Carenotified the Court by letter
datedDecember22, 2003, thatit hadbeenunableto
reacha settlementwith Babelito and soughta final
extensionuntil Januaryl2, 2004, to file a motion for
a default judgment. On January9, 2004, Babelito
filed the motion to dismiss now before the Court.

II. DISCUSSION

[1] Babelito's motion challengesLuv N' Care's
serviceof proceson the groundsthat PetitBZbZis a
legally distinct entity from Babelito and that Pillado
is not Babelito'sagent. Under FederalRule of Civil
Procedure4(h)(1), a party may serve a foreign
corporationby, among other means,"delivering a
copy of the summonsand complaintto an officer, a
managingor generalagent,or to any agentauthorized
by appointmentor by law to receive service of
process." Fed.R.Civ.P4(h)(1) Luv N' Care first
assertghat servicewas properupon Pillado on the
theory that he is Babelito's "agent" within the
meaning of Rule 4. Luv N' Care supportsthat
assertionwith, among other evidence, affidavits
stating that Pillado once representedimself as an
agentof Babelito at a trade show in Texas,and a
copy of a Babelitocataloglisting PetitBZbZ'saddress
in Florida under the Babelito logo, alongside
Babelito'saddressin Argentina. This evidenceis
insufficient.

Luv N' Caredoesnot allegethat Pillado is eitheran
"officer" of Babelito, or that he had any specific
authority regardingreceiving processon Babelito's
behalf. It is alsoclearthatPilladois not a "managing
or generalagent"of Babelito. /d. Luv N' Carehas
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not allegedthat BabelitoactuallyemploysPillado, or
that Pillado has any authority to act on Babelito's
behalfin anyrespect. EvenassumingPilladoto be a
sufficient "managingor generalagent”of Petit BZbZ,
and assumingthat Petit BZbZand Babelito have a
close or longstanding manufacturer-distributor
relationship,serviceupon one companyis generally
insufficient as to a legally distinct company. See
Aquascutum of London, Inc. v. S.S. American
Champion, 426 F.2d 205,209 (2d Cir.1970)(holding
thatone customsbrokerwas"plainly not" a sufficient
agentof anotherfor purposeof Rule 4, eventhough
the companieshad a 30- or 40-yearrelationship);
Boston Med. Supply Co. v. Brown & Connolly, 98
F.Supp. 13, 14-15 (D.Mass.1951)(holding that
"defendant's... distributors operate independent
businessesand are not so subjectto defendant's
control as to be characterizedas an 'agent' of
defendant,'for purposeof Rule 4). Becauseneither
Pillado nor Petit BZbZ falls within the pertinent
languageof Rule 4, the servicewas invalid as to
Babelito, under any theory of agency.

2][3] Rule 4 also permits service upon a foreign
corporationpursuanto the law of the District Court's
state (here, New York). See Fed.R.Civ.P4(h)(1)
Luv N' Carenext arguesthat, underNew York law,
servicewasproperunderthe principle of "redelivery"
becausePillado allegedly *471 immediatelypassed
the complainton to the properBabelitoofficial. See,
e.g., Conroy v. Int'l Terminal Operating Co., Inc., 87
A.D.2d 858,449 N.Y.S.2d294 (2d Dep't1982) The
principle of redeliveryis inapplicablehere,asit is
intendedto apply only wherethe summonss in the
"generalvicinity" of the proper person,such that
“redelivery by the personwrongly served"can be
considered'so close both in time and spacethat it
can be classified as a part of the same act.”
McDonald v. Ames Supply Co., 22 N.Y.2d 111,291
N.Y.S.2d 328, 238 N.E.2d 726, 728 (1968) (internal
guotationmarksandcitationsomitted). Therationale
behindthis rule is that a "processservercannotbe
expectedo know the corporation'snternalpractices"
and therebymay justifiably rely on "the corporate
employeesto identify the proper personto accept
service." Fashion Page, Ltd. v. Zurich Ins. Co., 50
N.Y.2d 265,428 N.Y.S.2d890,406 N.E.2d 747,750
(1980). The typical caseinvolves a secretaryor
receptionistwho is closely connectedo the proper
personfor serviceandwho acceptghe paperson that
person'sbehalf. See, e.g., Seward & Kissel v. Smith
Wilson Co., Inc., 814 F.Supp.370, 375 (S.D.N.Y.)
(upholding servicewhere secretaryacceptedpapers
andthenpassedhemon to her supervisor); Conroy
449 N.Y.S.2d at 294 (upholding servicewhere"the
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processserverdeliveredthe summonsto the acting
receptionistfor the defendantcorporation who,
within one minute thereafter,deliveredit to her
'boss'--oneauthorizedto acceptservice--whowas
sitting in his office two feet away from the
receptionist")[FN1] The Courtcouldfind no casein
which the "redelivery" principle appliedto delivery
from one companyto another,especiallywhere,as
here,the companiesare locatedin distantcountries.
The Court concludesthat there is no basis upon
which to sustain the service as valid.

EN1. The New York Court of Appealshas
held that a an employee's"claim[ ] of
authority" while "temporarily visiting the
State,that he representghe corporation"is
"insufficient to establishhis authority to
acceptproceson its behalf." Fashion Page

428 N.Y.S.2d 890, 406 N.E.2d at 750
Therefore, even assuming Pillado
representechimself as Babelito'sagenton
one occasionin Texas,that would certainly
not justify serving him in Florida, at a
separate company, on Babelito's behalf.

[4] Luv N' Careneverthelessirguesthat the motion
should be denied on the independentground that
Babelito's six-month delay in either answeringor
filing its motionto dismissconstitutesa waiver of its
defenses. Luv N' Care assertsthat, under Federal
Rule of Civil Procedurel?, Babelito had only 20
dayswithin which to bring sucha motion. The Court
disagrees.

UnderRule 12(a) Babelito must servean answer
"within 20 daysafter beingservedwith the summons
and complaint." Fed.R.Civ.P12(a)(1)(A) As an
initial matter,asdiscussedibove,is unclearwhether
Babelito was servedat all, for purposesof Rule
12(a) andtherefore,its time to respondhasarguably
not evenbegun,muchlesslapsed. See 5A Charles
Alan Wright & Arthur R. Miller, Federal Practice
and Procedure & 1391,at 755-56(2d ed. 1990) ("[I]f
a party is neverservedat all, he cannotbe held to
havewaived his objectionto lack of jurisdiction over
the personby non-assertiorwithin 20 days; due
processwould preclude the result and the rules
themselvegpreventit, by making the 20 day period
run from the date of service.") (footnote omitted).
Babelito does not pressthis argument,and if the
Court assumeghe servicewas merely defective (as
opposedo no serviceat all), the Court mustaddress
certain complicatedwaiver questionsinvolving the
defenseof improperservice. However,evenunder
that assumption the Court concludesthat Babelito
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has not waived its defenses.

*472 Theissueof how long a defendantmay wait
beforemovingto dismissunderFederalRule of Civil
Procedurel12(b) is surprisingly confusingand the
courts disagree considerably in this respect.
Compare, e.g., Totalplan Corp. of Am. v. Lure
Camera, 613 F.Supp.451, 455 (W.D.N.Y.1985)
("[UInder rules12(a)and 12(b), a motion to dismiss
any claim raisedin the Complainton any of grounds
2 through 7 statedin (b) mustbe brought,if at all,
within the twenty days allowed for an answerby
(a).") with, e.g., Marcial Ucin, S.A. v. SS Galicia, 723
F.2d 994, 997 (1st Cir.1983) (holding that a motion
to dismissfor lack of personaljurisdiction neednot
be madewithin the 20-daylimit of Rule 12(a) and
Federal Home Loan Mortg. Corp. v. Dutch Lane
Assocs., 775 F.Supp. 133, 136 (S.D.N.Y.1991)
(holding "no specifictime limit is set"for a motionto
dismisson the groundof improperservice). Rule 12
permitsa defendanto assertthe defenseof improper
serviceeitherin the defendant'sesponsivepleading
(usually the answer),or by motion to dismiss. See
Fed.R.Civ.P.12(b). That defenseis generally
deemedwvaivedunderRule 12(h)if (1) a party brings
a Rule 12 motion to dismissbut fails to raise the
defensein that motion, or (2) if a party fails to raise
the defensealtogether, either in the responsive
pleadingor in a motionto dismiss. See Fed.R.Civ.P.

12(h)

As stated,underRule 12(a) a defendantordinarily
must servean answer "within 20 days after being
served with the summons and complaint.”
Fed.R.Civ.P.12(a)(1)(A) By contrast,no provision
of Rule 12 explicitly mentionsa time limit for
making a motion to dismiss. Some courts have
concludednot unreasonablythat the timing rulesfor
filing ananswerunderRule 12(a)mustalsoapply to
motionsto dismissunderRule 12(b) _[FEN2] That
interpretationfinds supportin Rule 12(b) itself,
which statesthata motion to dismiss"shall be made
before pleadingif a further pleadingis permitted."
Fed.R.Civ.P. 12(b) (emphasisadded). In other
words,if a defendanimustmakea motionto dismiss
before the answer the defendantarguablymustfile
sucha motion, at the very latest,before an answer
would otherwisebe due. See Totalplan Corp., 613
F.Supp.at455 In this case Babelitoneverrequested
an extensionto file its answer,andthus,accordingto
Luv N' Care,its time to file either an answeror
motion to dismiss has long since lapsed.

EN2. This rule, of course,would not apply
to motionsassertinga lack of subjectmatter
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jurisdiction underRule 12(b)(1) which may
be broughtat any time. See Fed.R.Civ.P.
12(h)(2) see also Bernstein v. Universal
Pictures, Inc., 517 F.2d 976, 979 (2d

Cir.1975)

[5] The Court disagreesand insteadagreeswith a
leading treatisethat this view "is premisedon an
overly strict interpretationof Rule 12(a)and Rule
12(h)(1)" Wright & Miller, supra, & 1391,at 754.
As Wright and Miller explain:
The former provision[Rule 12(a)] only dealswith
whenthe pleadingmustbe servedandis silent on
the questionof waiver. The latter provision[Rule
12(h)] doesnot call for the assertiorof the defense
within thetime providedin Rule 12(a)for servinga
responsivepleading; it merely dictateswaiver if
the defenseis not madeby motion or includedin
the responsivepleading, presumablywheneverit
may happen to be served.

Id._[EN3] Subscribingto this latter interpretation,
Courtsin this district have held that such motions
"must beraisedin a reasonablytimely fashionor [be
deemed]*473 waived." Federal Home Loan Mortg.
Corp., 775 F.Supp.at 136; Burton v. Northern
Dutchess Hosp., 106 F.R.D. 477, 481
(S.D.N.Y.1985) The questionfor this Court,
therefore,is whether,consideringthe circumstances
of this case, Babelito's motion was made in a
reasonablytimely fashion. On the specific facts of
the case, the Court concludes that it was.

ENS3. The Courtalsoagreeswith Wright and
Miller that "[aljmendmentof Rule 12 to
clarify theseproblemswould be desirable."
Wright & Miller, supra, @ 1391, at 756.

The parties'settlementegotiationsaccountfor the
majority of the delayin filing the motionto dismiss.
As Babelito points out, it would have been
counterproductiveao thosenegotiationsfor Babelito
to havehired Americanlawyersanddrafteda motion
to dismisswhen the partieswere actively seeking
settlement. Luv N' Careeffectively agreedto these
delaysbecausét requestednultiple extensiondor its
leave to file a motion for default judgment, and
becausat waiteduntil Decemberl2, 2003, to file its
affidavit of service, a necessaryprerequisiteto
obtaininga defaultjudgment. See S.D.N.Y. Loc. R.
55.1. Babelitofiled its motion to dismisspromptly
after settlement discussions ended.

Accounting for the settlement negotiations,
Babelito's delay constitutes,at worst, the time
betweenJuly 10, 2003, when Petit BZbZwas served,
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and early September2003, when Babelito initiated
contact with Luv N' Care. That delay is not
unreasonablegspeciallyconsideringthe indirect and
deficient serviceand Babelito's statusas a foreign
corporationpresumablyhaving only limited contacts
with this District. Furthermorethe Court notesthat,
werethe Courtto entera defaultjudgmenton Luv N'
Care'sbehalf, Babelitowould be able to collaterally
challengethat judgment on the ground that the
service was improper, or that the Court lacked
jurisdiction. See Covington Indus., Inc. v. Resintex A.

G., 629F.2d 730,732 (2d Cir.1980) It is eminently

more sensibleto deal with theseissuesnow, rather
thanlater. In consideratiorof thesefactors,the Court
finds that Babelito hasnot waivedits defenseto the
defectiveservice of process. As explainedabove,
that servicewas defective,and therefore,the Court
will grant Babelito'smotion to dismissunderRule

12(b)(5) [EN4

EN4. Babelito also arguesthat asserting
personaljurisdiction over Babelito would
violate New York's long-arm statute and
also violate the Constitution'sDue Process
Clause. The Court neednot addressthat

issue.

III. ORDER

For the reasons stated, it is hereby

ORDERED that the motion [Docket No. 10] of
defendanBabelito,S.A. ("Babelito"), to dismissthis
caseis granted,and the caseis dismissedwithout
prejudice. The Clerk of Courtis directedto enter

judgment on Babelito's behalf.

The Clerk of Court is directed to close this case.

SO ORDERED.
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